State v. Parker Appellant\u27s Brief Dckt. 44825 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
6-28-2017
State v. Parker Appellant's Brief Dckt. 44825
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Parker Appellant's Brief Dckt. 44825" (2017). Not Reported. 3853.
https://digitalcommons.law.uidaho.edu/not_reported/3853
1ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44825 & 44826
Plaintiff-Respondent, )
) CANYON COUNTY NOS. CR 2015-3953,
v. ) CR 2015-8250
)
ROY EUGENE PARKER, ) APPELLANT’S BRIEF
)
Defendant-Appellant. )
)
STATEMENT OF THE CASE
Nature of the Case
Mr. Parker was on probation in two separate cases. The district court revoked his
probation, executed his sentence, and retained jurisdiction in just one of the cases. Mr. Parker
then moved for reconsideration pursuant to Idaho Criminal Rule 35 (“Rule 35”) in both cases.
The district court denied his motion. Mr. Parker appeals. Mindful that his Rule 35 motion was
untimely in one case and lacked new or additional information, Mr. Parker nonetheless asserts
the district court abused its discretion by denying his motion.
2Statement of Facts and Course of Proceedings
In June of 2015, Mr. Parker entered an Alford1 plea to solicitation to commit the crime of
witness intimidation, a felony, in violation of I.C. §§ 18-2001, -2604 (CR 2015-8250).
(R., pp.44–52 (entry of plea minutes).) He also pled guilty to misdemeanor domestic battery in a
separate case (CR 2015-3953). (R., pp.44–52.) On September 8, 2015, the district court
sentenced Mr. Parker in both cases. (R., pp.65–70 (sentencing minutes).) For the felony case, the
district court sentenced him to two and one-half years, with one and one-half years fixed.
(R., p.68.) The district court suspended execution of the sentence and placed Mr. Parker on
probation for two and one-half years. (R., pp.68–70, 78–80.) For the misdemeanor case, the
district court placed Mr. Parker on probation for two years. (R., pp.14, 69.) The judgment in the
misdemeanor case was filed on the same day as sentencing, September 8, 2015. In the felony
case,  the  Judgment  and  Commitment  and  Order  of  Probation  on  Suspended  Execution  of
Judgment was filed on September 15, 2015. (R., pp.78–80.)
In June of 2016, the State petitioned for a probation violation in the felony case only.
(R., pp.81–86.) About two months later, the State filed a supplemental petition for probation
violation, again in only the felony case. (R., pp.107–12.) In October of 2016, Mr. Parker
admitted to violating his probation. (R., pp.126–28 (admit/deny hearing minutes).) On November
28, 2016, the district court held a disposition hearing. (R., pp.129–31 (disposition minutes).) The
district court revoked Mr. Parker’s probation, executed his underlying sentence of two and one-
half years, and retained jurisdiction. (Tr., p.13, Ls.18–24.)
On December 7, 2016, the district court issued an Amended Judgment and Commitment
and Order of Retained Jurisdiction for the felony case. (R., pp.133–35.) Also on December 7,
1 North Carolina v. Alford, 400 U.S. 25 (1970).
3Mr. Parker filed a Rule 35 motion in both cases. (R., pp.136–38.) On January 19, 2017, the
district court issued an order denying the motion. (R., pp.150–54.) On February 2, 2017,
Mr. Parker filed a Notice of Appeal in both cases, timely from the district court’s order.
(R., pp.158–60.) This Court consolidated the cases for appeal. (R., p.169.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Parker’s Rule 35 motion?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Parker’s Rule 35 Motion
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). The
rule states:
The court may correct a sentence that has been imposed in an illegal
manner within the time provided herein for the reduction of sentence. The court
may reduce a sentence within 120 days after the filing of a judgment of conviction
or within 120 days after the court releases retained jurisdiction. The court may
also reduce a sentence upon revocation of probation or upon motion made within
fourteen (14) days after the filing of the order revoking probation. Motions to
correct or modify sentences under this rule must be filed within 120 days of the
entry of the judgment imposing sentence or order releasing retained jurisdiction
and shall be considered and determined by the court without the admission of
additional testimony and without oral argument, unless otherwise ordered by the
court in its discretion; provided, however that no defendant may file more than
one motion seeking a reduction of sentence under this Rule.
I.C.R. 35(b). These filing limitations in the rule are “jurisdictional limit[s] on the authority of the
court to consider the motion, and unless filed within the period, a district court lacks jurisdiction
to  grant  any  relief.” State v. Sutton, 113 Idaho 832, 833 (Ct. App. 1987); see also, e.g.,
State v. Peterson, 148 Idaho 610, 613 (Ct. App. 2010) (recognizing time limitations as
jurisdictional limits). In addition to the filing limitations, “the defendant must show that the
4sentence is excessive in light of new or additional information subsequently provided to the
district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
“An  appeal  from  the  denial  of  a  Rule  35  motion  cannot  be  used  as  a  vehicle  to  review  the
underlying sentence absent the presentation of new information.” Id.
Here, Mr. Parker filed a joint Rule 35 motion for the misdemeanor case (CR 2015-3953)
and the felony case (CR 2015-8250). For the misdemeanor case, Mr. Parker recognizes his Rule
35 motion was untimely. The judgment in the misdemeanor case was filed on
September 8, 2015, and his Rule 35 motion was filed on December 7, 2016. (R., pp.14, 136–38.)
Unlike the felony case, the district court did not revoke his probation in the misdemeanor case.
Thus, a total of 456 days elapsed between the judgment and the motion. Because Mr. Parker’s
Rule 35 motion was not filed within 120 days of the misdemeanor judgment, Mr. Parker is
mindful the district court lacked jurisdiction to grant any relief in the misdemeanor case. He does
not challenge the district court’s denial of his Rule 35 motion as it relates to the misdemeanor
case on appeal.
Turning to the felony case, Mr. Parker’s Rule 35 motion was timely. The district court’s
order revoking probation was filed on December 7, 2016, and Mr. Parker’s Rule 35 motion was
filed the same day. (R., pp.133–35, 136–38.) Even though the motion was timely, Mr. Parker is
mindful the motion contains no new or additional information, as required by Huffman.
(Compare Tr., p.9, L.6–p.12, L.24 (Mr. Parker’s counsel’s disposition argument), with R., pp.
137–38 (Rule 35 motion argument).) Mindful of Huffman, Mr. Parker asserts the district court
abused its discretion by denying his Rule 35 motion. As stated in his motion, Mr. Parker “was
working hard on probation.” (R., pp.137–38.) His probation violations were “due to his financial
circumstances and a lapse in judgment.” (R., p.138.) He also obtained employment. (R., p.138.)
5Based on this information, but mindful of Huffman, Mr. Parker submits the district court should
have granted his Rule 35 motion and reinstated him on probation in the felony case.
CONCLUSION
Mr. Parker respectfully requests that this Court vacate or reverse the district court’s order
denying his Rule 35 motion and remand the felony case for further proceedings.
DATED this 28th day of June, 2017.
_______/S/__________________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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